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| . 1 : ( a ) 
Eliz. Moodie Spinſter, a Pauper, A PPELLANT. | 


John Stewart of Burgh, Rezeonvunr. 


| The ArriiLants CASE =» 


HERE being a Treaty of prek's- betwixt Robert Stewart the younger, of Burgh, 
and Barbara Halcro, it was agreed, That Hugh Halcro, Father of the faid Barbara, 
ſhould convey to Edward Stewart, Father of the ſaid Robert, in Fee, ſeveral 
Lands, in Confideration whereof the ſaid Edward Stewart agreed to ſettle ſeveral 
Lands on the ſaid Robert Stewart, and the faid Barbara, and the Heirs of that Marriage. 
By Contract of Marriage betwixt the ſaid Edward Stewart and Robert his eldeſt Son, and 
the ſaid Hugh Halcro and Barbara his Daughter, it was agreed, That the Lands of laſs, 
Silberſter, and others, in the Iſland of Sanda, ſhould be provided and ſettled on the faid Ro- 
bert his Son, and the Heirs to be lawfully procreate betwixt the ſaid Robert and Barbara, and 
in Default of ſuch Iſſue, to the ſaid Robert Stewart's Right Heirs z /o as the Heirs lawfally to 
be procreate betwixt the ſaid Robert and Barbara ſhould ſucceed to the ſaid Lands after the Death 
of the ſaid Robert. The ſaid Edward Stewart likewiſe conveyed to the ſaid Robert Stewart 
and Barbara his Wife, and the Heirs lawfully to be procreate betwixt them; which failing, 
to the faid Robert, his Heirs or Aſſigns, the Lands of Burgb and others in the Iſland of South 
Ronaldſbaw. | | ; WE $45, 
A Clarice was accordingly granted of the ſaid Lands to the Uſes in the ſaid Marriage - 
Contract mentioned, and Livery of Seiſin accordingly thereupon made; and the faid Hugh 
Halcro, agreeable to his Covenant, conveyed the Lands of Cleat and others to the faid Ed- 
ward Stewart the Father in Fee. | 8 7 85 25 7 
Of this Marriage betwixt Robert and Barbara were ſeveral Daughters, and two Sons, Ed- 
ward, who died without Iſſue; and Robert, who had Iſſue a Son Robert. Ar 
The ſaid Robert Stewart, after the Death of the ſaid Barbara, married a ſecond Wife, and 
by his Marriage-Articles with her, ſettled all the Lands and Premiſſes in the Iſland of San- 
da (which had by the firſt Marriage - Contract been limited to the Heirs of that Marriage) to 
himſelf and his then intended Wife for Life, and after their Death, 'to the Heirs to be pro- 
create of that Marriage. 8 5 Ns 1926 
The ſaid Robert the Father, though he had by his firſt Marriage-Articles ſettled all his 
Lands in Sanda and South Ronaldſbo on the Heirs of that Marriage, makes a voluntary Diſpo- 
ſition of theſe very Lands to Jobn his Son by the ſecond Venter in Fee. 
Robert Stewart £% Heir of the firſt Marriage, being a very weak Man and eaſily impoſed 
upon, and being in great Straits and Neceſſity, Jobn Stewart his younger Brother, uſed ſeve- 
ral indirect Methods, by Threats and otherwiſe, to prevail with him to convey his Eſtate to 
him; and though he was entitled to the Premiſſes ſettled upon him by his Mother's Marriage- 
Articles of the yearly Value of 3000 Merks Scots, yet he was prevail'd upon for no other Conſi- 


deration than a Settlement upon himſelf for Life of an Annuity of about 300 Merks, and a 


Bond of 4000 Merks payable to his Son, to releaſe all Right or Claim he had to all the ſaid 
Premiſſes, either under the ſaid Marriage-Articles, or otherwiſe. | 

Robert the Son died in 1700, leaving a Son Robert, an Infant of about the Age of eleven 
Years, without any Means of Subſiſtence, who was ſoon after ſent to the Weſt-Indies, and re- 
rurned in 1717 and the Appellant having been at all the Expence of his Maintenance and 
Education, and advanced to him and Br his Uſe ſeveral Sums of Money, and ſhe having 
ſeveral Claims upon the Eſtate for her Mother's Fortune and otherwiſe, for ſecuring the Re- 
payment rol By and to enable the Appellant to call in Queſtion the Title under which the 
Reſpondent claimed the Premiſſes. 

The faid Rebert executed a Bond to the Appellant for 600001. Scots, and the Appellant up- 
on that Bond, agreeable to the uſual Methods practiſed in Scotland in ſuch like Caſes, ob- 


tained a Decree of Adjudication of the ſaid Lands of Burgh, and others mentioned and com- 


prehended in the Marriage-Articles of 1638. 
The Reſpondent being in Poſſeſſion, and claiming Right to the ſaid Lands, the Appel- 


lant, in order to bring the Title properly in Queſtion, did, as is uſual in all ſuch Caſes, 


bring an Action before the Lords of Seſſion in Scotland, of Reduction, Improbation and De- 
clarator, 'againſt the Reſpondent, to compel him to exhibit and diſcover the Title under 
which he claimed the Premiſſes or any part thereof, and that his Right might be declared null 
and void, and the Appellant's Right might be eſtabliſhed for Payment of the Debt due upon 
the ſaid Bond. | | 

To this Suit the Reſpondent appeared, and after ſeveral Delays, at laſt produced the Mar- 
riage-Articles made upon the Marriage of the ſaid Robert with the Reſpondent's Mother in 
1661, and a Conveyance and Diſpoſition from Robert Stewart the Grandfather to the Re- 
ſpondent, of all the Lands adjudged by the Appellant, and the Releaſe by Robert the Son 
and Heir of the firſt Marriage, of all his Claim to any of the ſaid Lands in Favour of the 


Reſpondent; and he inſiſted theſe eſtabliſhed a ſufficient Title in him to bar any Claim made 
by the Appellant. 3 5 


This 


June 11. 1726. 


July 8. 1726. 


July 24. 1726. 


Feb. 21. 1727. 


June 10. 1727. 


July 18. 1727. 


(2) 


This Cauſe coming to be heard before the Lord Ordinary, it was inſiſted for the Appel- 
lant, That Certification ought to be . againſt any other Deeds under which the Re- 


ſpondent claimed ; and that he be bound to abide by this Title. And it was further 
inſiſted, That the Articles entred into by Robert the Grandfather in 1661. whereby he, upon 
his ſecond Marriage, ſettled the very Lands upon the Iſſue of that Marriage, which had been 
formerly ſettled upon the Iſſue of the firſt Marriage; and the ſubſequent Diſpoſition By Ko- 
bert the Grandfather, to the Reſpondent the eldeſt Son of the ſecond Marriage, could not 
eſtabliſh any Title in the Reſpondent, they being fraudulent, and inconſiſtent with, and a 
Breach of the Covenants in the firſt Marriage-Articlesz nor could that Defect be ſupplied by 
the Releaſe of Robert the Son, for he had not then, nor never afterwards did, ſerve himſelf 
Heir of the ſaid Marriage; and conſequently had not eſtabliſhed a legal Title to theſe Lands 
in his Perſon; and therefore could not by his Releaſe bar the Right of any Perſon claiming 
under the firſt Articles. Beſides, that Robert the Son was a very weak Man, and was impoſed 
upon in granting the ſaid Releaſe, and it was obtained by F raud, and without any real Con- 
ſideration. But the Lord N his Interloquitory was pleaſed to repel the Objection 
againſt the Writs produced, founded upon the firſt Contract of Marriage, in * of the 
Reply, and Diſcharge, and Renunciation by the Heir of that Marriage alſo produced, and 
therefore found the Writs produced by the Reſpondent ſufficient to exclude and made avi- 
ſandum therewith, but refuſed to grant Certification but Prejudice to the Appellant, to inſiſt 
upon her further Reaſons of Reduction, that the Grantor of the ſaid Diſcharge and Renun- 
ciation was a weak Man, and the Diſcharge and Renunciation unduly elicited from him, or 
that he was fraudulently impoſed upon in the granting thereof, or that he was furious fatuous, 
or under other natural Incapacity for granting of the ſaid Deed, when the Reaſons of Re- 
duction came to be diſcuſſed, | | 

The Appellant applied by Petition to all the Lords, complaining of the faid Interloqui- 
tory, praying amongſt other Things, that the Diſcharge and Renunciation granted by Robert 
the Son of the firſt Marriage, might be reduced, the fame having been granted by him be- 
fore he had any Title to diſpoſe of, 'or convey the Eſtate N to the Heirs of that Mar- 
riage; to which Petition Anſwers having been given in for the ſaid John Stewart, the Lords 
mo pleaſed to affirm the Lord Ordinary's Interloquitor, and refuſed the Deſire of the ſaid 

edition. 

The Appellant again applied by Petition to the ſaid Lords, praying amongſt other Things, 
that the Deeds made by Robert the Grandfather in favour of the Reſpondent, as well as the 
Diſcharge and Renunciation granted by Robert the Son, being granted without reaſonable or 
Juſt Cauſe, and Robert not being ſetv'd Heir of the Marriage, could not exclude the Appel- 
lant's Title, but the Appellant ought to have Certification guoad ultra, in order to compel the 
ſaid Zohn Stewart to produce all the Writs he intended to found upon; but the ſaid Lords 
were pleaſed to fig che ſaid Petition, and affirm their former Interloquitory. 

The ſaid Cauſe being afterwards heard before the Lord Ordinary, it was inſiſted upon for 
the Appellant, without waving her former Reaſons of Reduction, that Robert Stewart Gran- 
tor of the ſaid Diſcharge and Renunciation, was a weak Man, and that the ſame was unduly 
elicited from him, or that he was fraudulently impoſed upon in the granting thereof, or was 
furious fatuous, or under other natural Incapacity for granting thereof, and prayed a compe- 
tent Time for proving the ſame. And the ſaid Lord Ordinary allowed the Appellant before 
Anſwer to prove prout de jure, that Robert Stewart, the Grantor of the Diſcharge and Re- 
nunciation founded on, was a weak Man, and that the Diſcharge and Renunciation was un- 
duly elicited from him, or that he was fraudulently impoſed upon in the granting thereof, 
or that he was furious fatuous, or under other natural Incapacity for granting of the ſaid 
Deed, and aſſigned the Firſt of June next to the Appellants Procurators for proving there- 
of, and granted Diligence. 

Againſt this Interloquitory, the ſaid John Stewart petitioned all the Lords, to which Anſwers 
having been given in by the Appellant, the ſaid Lords found the general Alledgance of Furio- 
ſity as proponed by the Appellant not Relevant, and ordained the Appellant to give in a par- 
ticular Condeſcendance of the Facts, from which ſhe would infer the fame, of the Time and 
Continuance of the Furioſity, and the Manner of Proof. | 

The Appellant gave in a Condeſcendance of ſome Facts, particularly that the ſaid Robert 
Stewart was from the Year 1671, not only reputed a weak Man, but a mad Man; and did, 
wherever he came, commit ſuch Acts as plainly ſnew'd him to be ſuch 3 and upon that Ac- 
count was carefully watch*d, as mad Men commonly are; and did openly do ſuch extravagant 
Things as gave Evidence of his Furioſity, and that he was diſabled in Law from making any 
Deed, and was ſo habitually, ſo that lucid Intervals could never be preſumed. 

And applied to the Lords by Petition, and inſiſted, that where any Party is ſaid to be 
non compos mentis, a Brief of Furioſity is allowed, and a Proof led; and as it is not a particu- 
lar Act but a Habit, that is to be proved from Numbers of different Circumſtances that fell 
under the Senſes of ſo many different Perſons, no Condeſcendance ought to be required, the 
Witneſſes who are examined will lay their Cauſe of Belief before the Judges, who will weigh 
and conſider them, and pronounce their Decree accordingly. And tho? the Appellant, in 
Obedience to the Lords Interloquitory, gave in the ſaid Condeſcendance, yet ſhe humbly in- 
ſiſted ſhe might be at Liberty to make a Proof without any Limitation, and pray'd their Lord- 
ſhips might find, that without any particular Condeſcendance, the Alledgance of Furioſity 
was relevant to overturn the Deeds quarrell'd, and to allow a Proof in the Terms of the 
Ordinary's Interloquitory. But the ſaid John Stewart having given in Anſwers, their Lord- 
ſhips refuſed the Deſire of the ſaid Petition, and affirm'd their former Interloquitory. 


Thereafter 


Cc 


III. 


IV. 


(3) 
Thereafter on the 17h of January 1724 the Cauſe being called, the Reſpondent inſiſted 
to be abſolved from the ſaid Proceſs of Reduction and Imbrobation ; and thereupon the Court 
pronounc'd their final Judgment in the Terms following, viz. Found that the Appellant, in 
virtue of her ſaid Reduction againſt Robert Stewart, as charged to enter Heir in ſpecial to the 
ſaid deceaſed Fane Collvill his Mother, has Right to the foreſaid Lands of Tundeſpall and 
others in the Iſland of Stronzay, which pertain'd to his Mother; and therefore reduced the 
Writs above produced for the Reſpondent, in ſo far as concerns thoſe Lands; and decern and 
declare the ſame to have been from the Beginning, to be now and in all Time hereafter void 
and null, and to make no Faith in Judgment nor out with the ſame in Time coming, and 
preferr*d the Appellant to the Rents, Maills and Duties of the ſaid Lands of Trunder/hall 
and others in the ſaid Iſland of Stronzay, which pertained to the ſaid deceaſed Jane Colwill, 
Mother of the ſaid Robert Stewart, but aſſoilzied the Reſpondent from the whole; other Rea- 
ſons of Reduction and Concluſions of the foreſaid Action againſt him, as to the other Heads 
libelPd at the Inſtance of the Appellant, decern'd and declared to be quit thereof, and free 
therefrom, now and in all Time coming, reſerving Action to the Appellant, as Accords of 
the Law for the Sums contained in the Bond, granted by the Reſpondent to Robert Stewart 
her Author, after the Form and Tenor of the Writs produced, Laws and Practice of Scoz- 
land in like Caſes in all Points. 

Againſt theſe ſeveral Interloquitories of the 11 of June, 8 th and 24th of July 1926, the 
10th Day of June, and 18 bh Day of July 1727, the 17 th Day of January 1724, the Appel- 
lant has appealed, and prays the ſame may be reverſed for theſe Reaſons. 

That a Title being produced by the Reſpondent, and infiſted upon by him as a good Title, 
the Court ought to have granted Certification againſt any other Title he might claim under; 
for otherwiſe this apparent Inconvenience might follow, that after the Court had determined 
againſt this Title, he might produce another, and ſo on, and thereby prevent the Appellanc 
from ever coming to a final Determination. 

That the Deeds done by Robert the Grandfather, in Favour of the Reſpondent his Eldeſt 
Son by the ſecond Marrige, could not be of any Prejudice to Robert the Father, who claim'd 
theſe very Lands under a Settlement made by Robert the Grandfather upon his firſt Marriage 
for he could not make ſuch ſecond Settlement. 

Nor will the Releaſe pretended to be given by Robert the Father, alter the Caſe, tho? it 
had been fairly and honeſtly obtained, for he had not any Power to execute ſuch Releaſe, 
he not having ſerv'd Heir to his Father, which was an eſſential Solemnity in order to veſt 
the Eſtate in him, and previouſly neceſſary before he could either convey or releaſe his Right. 

That whatever Operation a Releaſe fairly obtain'd might have had, yet the Releaſe in Que- 
ſtion being obtain'd by Fraud and Circumvention, and plain Violence uſed to compel Robert 
the Father, who was then in a ſtarving Condition, it ought to be ſet aſide; and therefore the 
Lord Ordinary very juſtly gave the Appellant by his Interloquitory, a Liberty to prove that 
he was a weak Man, that the Diſcharge was unduly obtain'd, and that he was fraudulently 
impoſed upon in granting thereof; and had the Appellant been allowed, agreeable to thar 
Interloquitory, to examine Witneſſes, ſhe apprehends ſhe would beyond Quettion have made 
it appear a very great Scene of Oppreſſion, as well as by Abundance of Circumſtances prov'd 
the Weakneſs of Robert the Father, at the Time this Releaſe was executed, 

Nor can it be of any Moment to oblige the Appellant to give in a particular Condeſcen- 
dance, on which ſhe would found Furioſity in Nobert the Father, and the manner of Proof 
for if this were neceſſary, and the Method of Proof ſo circumſcrib'd, it will render it almoſt 
impracticable to prove any Man furious; for as it is not a particular Act but a Habit, that is 
toibe prov'd from hundreds of different Circumſtances, which fell within the Knowledge of 
many different Obſervers; ſo no Condeſcendance is or ought to be requir'd. 

Bur if any Condeſcendance was neceſſary, the Facts and Circumſtances condeſcended upon 
by the Appellant, if proved, will be of great Moment in determining this Queſtion ; and the 
Tranſaction itſelf is of ſuch a Nature, that no Man in his Senſes, and at his Liberty, would 

have entered into it, ſince he pores with an Eſtate of near 3000 Merks per Ann. for a poor 
Annuity of 300 Merks for his Life. 
The Appellant therefore humbly hopes, that the ſaid Interloquitories complain*d of, ſhall be 
reverſed, and the Interloquitory of the Lord Ordinary of the Twenty firſt Day of Feb. 
1727. affirm®d, or that your Lordſbi ps will make ſuch Order for the Appellant's Relief 
as ſhall be thought proper. | | 


P. Yorxe. 


WII L. HAuILTON. 


«% 


Elizabeth Moodic, a Parper, 
| APPELLANT, 


John Stewart, Ey; ReseoxDENT. 


1 


The AvrveiLant's CASE. 


To be heard at the Bar of the Houſe of 
Lords, on W:dne/dav the 4h of February 
1729-30. 
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